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Victor Sherman appeals a district court order requiring him to disgorge a

$150,000 retainer fee that he received to represent Michael J. Colello in a criminal

case related to the SEC civil action against Colello.  We have jurisdiction pursuant

to 28 U.S.C. § 1291.  We review the disgorgement order for an abuse of

discretion, SEC v. Colello, 139 F.3d 674, 675 (9th Cir. 1998), and affirm.

Sherman also argues that the district court violated due process right by

considering prior evidence against Colello and drawing an adverse inference

against Colello from Colello’s continued assertion of his Fifth Amendment

privilege.  However, Sherman waived these arguments by not challenging the use

of the prior evidence or adverse inference in the district court.  See Keenan v.

Allan, 91 F.3d 1275, 1278 n.4 (9th Cir. 1996). Assuming, arguendo, that Sherman

did not waive these challenges, his arguments fail because the district court only

drew the adverse inference against Colello, not Sherman; the inference was that

Colello, not Sherman, violated the freeze order.

Sherman argues that the district court abused its discretion by finding that

the retainer came from investor funds without requiring the SEC to trace the funds. 

We disagree.  In addition to the adverse inference drawn from Colello’s continued

assertion of his Fifth Amendment privilege, Colello failed to account for the funds

and he had not earned income since June 1994.  These uncontroverted facts
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provide ample circumstantial evidence supporting the district court’s finding that

the money transferred to Sherman was derived from investor funds.  Thus, the

SEC was not required to trace the funds.

Finally, Sherman argues that this court should remand to allow him to assert

a bona fide purchaser claim.  However, Sherman made no claim to the money in

the district court and consistently asserted that he intended to return the money to

an undisclosed third party.  Therefore, he has waived any claim to the funds.  See

Keenan, 91 F.3d at 1278 n.4. 

AFFIRMED.
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